TRADE PRACTICES ACT 1974

UNDERTAKING TO THE AUSTRALIAN COMPETITION & CONSUMER

COMMISSION GIVEN FOR THE PURPOSES OF SECTION 87B

BY

TPG INTERNET PTY L'TD
ACN 068 383 737

PERSON GIVING THIS UNDERTAKING

1.

This Undertaking is given by TPG Internct Pty Ltd ACN 068 383 737 (TPG)
of 65 Waterloo Road, Macquarie Park, New South Wales to the Australian
Competition and Consumer Commission (ACCC) under section 87B of the
Trade Practices Act 1974 (TPA).

BACKGROUND

2. TPG is incorporated under the Corporations Act 2001 and registered in New
South Wales.

3. TPG is a provider of mobile telephone and internet and network services to
residential and business customers in Australia (TPG Business). TPG was
tounded in 1986 and commenced offering mobile telephone services in August
2008.

4. TPG launched its Unlimited Cap Saver mobile tclephonc, plan (Unlimited
Cap Saver Plan) on 16 September 2008.

5. Between about 10 September and at least 12 December 2008, TPG advertised

the Unlimited Cap Saver Plan through various media (TPG Campaign).
Examples of the TPG Campaign include advertisements published:

a. on trams in Melbourne during the period 10 November to at least 12
December 2008 (Tram Advertisement);

b. on buses in New South Wales, Queensland, South Australia, Western
Australia and Victoria during the period 10 November to at least 12
December 200x (Bus Advertisement);

c. at eight train stations in Sydney between 16 September and at least 12
December 2008 (Train Station Advertisement),

d. on the Tullamarine Freeway, Moonee Ponds (at the Wilson Street and
Victoria Street overpass) and the exit overpass at Melbourne Airport,
Victoria between 10 November and at least 10 December 2008
(Tullamarine Advertisement);

e. on Channel 9 during the period 10 September to at least 12 December
2008 (TV Advertisement); ‘




5.

10.

f.  on the M4 Motorway, North Strathfield, New South Wales between 10
November and at least 11 December 2008 (Motorway Advertisement);

g. in The Age Newspaper on 2 December 2008 (Newspaper
Advertisement); and

h. on TPG’s website at URL www.tpg.com.au on at least 1 December 2008
{(Website Advertisement),

(together, the TPG Advertisements) (Annexure A).

By publishing the TPG Advertisements, TPG represented that:

a. for $59.99 per month the Unlimited Cap Saver Plan provides unlimited
calls and text with no additional charge (Unlimited Representation). In
fact, certain calls and text are excluded from the plan (such as calls to
1800, 13 and 1300 numbers, directory assistance, international calls and
SMS, calls to MobileSAT, premium SMS, and calls to operator assistance)
and incur additional charges; and

b. the Unlimited Cap Saver Plan is available for a purchase price of only
$59.99 per month (Price Representation). In fact, the minimum charge
for the Unlimited Cap Saver Plan is $79.99 for the first month due to an
additional $20 SIM card fee payable on registration.

The Tram Advertisement, Train Station Advertisement, Tullamarine
Advertisement, Motorway Advertisement and, for a short period of time, the
Website Advertisement did not state that the advertised offer was subject to
exclusions or additional charges. While these advertisements directed
consumers to the TPG website for full terms and conditions, the direction was
in print that was too small for most consumers to be able to read.

The TV Advertisement and Newspaper Advertisement displayed some of the
exclusions, terms and conditions applicable to the Unlimited Cap Saver.
However, the ACCC contends that the exclusions, terms and conditions were
not stated prominently enough to fully inform consumers. These
advertisements directed consumers to the TPG website for full product
information.

The TPG website provided the following further details about the Unlimited
Cap Saver Plan:

a. certain calls and text are cxcluded from the Unlimited Cap Saver Plan,
such as calls to 1800, 13 and 1300 numbers, directory assistance,
international calls and SMS, calls to MobileSAT, premium SMS and calls
to operator assistance;

b. in order to purchase the Unlimited Cap Saver Plan for $59.99 per month,
customers are required to purchase a $20 SIM card.

The ACCC contends that TPG has engaged in false, mislcading and deceptive
conduct in contravention of sections 52, 53(aa), 53(c) and 53(e) of the TPA by
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making the Unlimited Representation and the Price Representation in the TPG
Advertisements.

Section 52 of the TPA prohibits a company from engaging in conduct that is
misleading or deceptive or is likely to mislead or deceive.

Section 53(aa) of the TPA prohibits a company from, in connexion with the
supply of goods or services or in connexion with the promotion of the supply
or use of goods or services, falsely representing that services are of a particular
standard, quality, value or grade.

Section 53(c) of the TPA prohibits a company from, in connexion with the
supply of goods or services or in connexion with the promotion of the supply
or use of goods or services, falsely representing that goods or services have
sponsorship, approval, performance characteristics, accessories, uses or
benefits they do not have.

Section 53(e) of the TPA prohibits a company from, in connexion with the
supply of goods or services or in connexion with the promotion of the supply
or use of goods or services, making a false or misleading representation with
respect to the price of goods or services.

TPG admits the TPG Advertisements contained representations about the price
and the unlimited nature of the Unlimited Cap Saver Plan that may amount to
contraventions of sections 52, 53(aa), 53(c) and 53(e) the TPA.

In order to address the concerns of the ACCC, TPG has:
a. removed or amended all TPG Advertisements that may be in contravention

of the TPA;

b. amended all current advertisements to put beyond doubt the types of calls
covered under the Unlimited Cap Saver Plan, to provide greater detail of
the terms and conditions that apply, and to clearly direct consumers to
those terms and conditions on the TPG website; and

¢. consented to an undertaking to the ACCC in form set out below.

COMMENCEMENT OF UNDERTAKINGS

17.

18.

This Undertaking comes into effect when:
a. the Undertaking is executed by TPG; and
b. the ACCC accepts the Undertaking so executed.

Upon the commencement of this Undertaking, TPG undertakes to assume the
obligations set out in paragraphs 19, 20, 21 and 22.




UNDERTAKINGS

19.

20.

TPG undertakes to the ACCC for the purposes of section 87B of the TPA that

for a period of three years it will not, in trade or commerce, in the course of
carrying on the TPG Business:

a. engage in conduct that is misleading or deceptive or is likely to mislead or
deceive;

b. in connexion with the supply or possible supply of goods or services or in
connexion with the promotion by any means of the supply or use of goods
or services falsely represent that services are of a particular standard,
quality, value or grade;

¢. in connexion with the supply or possible supply of goods or services or in
connexion with the promotion by any means of the supply or use of goods
or services represent that goods or services have sponsorship, approval,
performance characteristics, accessories, uses or benefits they do not have;

d. in connexion with the supply or possible supply of goods or services or in
connexion with the promotion by any means of the supply or use of goods
or services make a false or misleading representation with respect to the
price of goods or services;

e. publish, in any manner whatsoever, an advertisement for a mobile
telephone plan which states that for a specified price there will be
unlimited calls and text when:

(i) certain calls and text are excluded from the mobile telephone
plan; or

(i) additional charges will apply for some calls and text;

where the advertisement does not include an appropriately prominent
disclaimer to the effect that exceptions, terms and conditions apply to the
mobile telephone plan.

TPG undertakes to the ACCC for the purposes of section 87B of the TPA that,
at its own expense, it will, within 28 days of the date of this Undertaking,cause
to be published on the internet at the home page of all websites which are
owned, operated, controlled or maintained by or on behalf of TPG, including
the website accessible via uniform resource locater address (URL)
www.tpg.com.au (or if any such URL is replaced or changed, the internet
home page of the corresponding website) for a continuous period of 90 days, a
notice in terms of “Annexure B” and ensure that:

a. such notice shall be viewable by clicking a 'click-through' icon located on
the homepage of the website www.tpg.com.au;

b. the 'click-through' icon referred to in the previous sub-paragraph is located
on the principal navigation menu on the left hand side of the homepage
directly below the 'click-through' icon labelled 'Home' and is the same size
as the “Mobile / Unlimited* $59.99"™” ‘click-through’ icon which was
included at that location on the homepage as at 1 December 2008;




o

the ‘click-through’ icon shall contain the words “Corrective Notice
Regarding TPG Advertising” prominently in yellow and the words “click
here”’; and

the notice accessed via the above mentioned 'click-through' icon shall:

(i) have a bold type heading in at least 16 point type and the body of
the notice shall be in a type not less than 11 point, Times New
Roman font and centred on the webpage;

(i) include the business logo of TPG at the top as appearing on TPG
letterhead;

(iii) include the ACCC logo and Commonwealth coat of arms; and

(iv) occupy the entire webpage which is accessed via the click-through'
icon referred to above.

21. In relation to paragraph 20 of this Undertaking, TPG will notify the ACCC
within 7 days of satisfying its obligation and provide information and
documentation verifying that it has carried out its obligation.

22.  TPG undertakes to the ACCC for the purposes of section 87B of the TPA that
it will:

a. within two months of the date of this Undertaking coming into effect,
establish and implement a trade practices compliance program in
accordance with the requirements set out in “Annexure C” for the
directors, officers, employees or other persons involved in TPG’s business,
being a program designed to minimise TPG’s risk of future breaches of
sections 52 and 53 of the TPA and to ensure awareness of its
responsibilities and obligations in relation to the requirements of sections
52 and 53 of the TPA; and

b. maintain and continue to implement the trade practices compliance
program for a period of three years from the date of this Undertaking
coming into effect.

ACKNOWLEDGEMENTS

19. TPG acknowledges that:

a. the ACCC will make this Undertaking available for public inspection;

b. the ACCC will from time to time publicly refer to this Undertaking;

c. this Undertaking in no way derogates from the rights and remedies
available to any other person arising from the alleged conduct; and

d. asummary of the ACCC Compliance Program Review reports referred to

in Annexure C of this Undertaking may be held with this Undertaking on
the public register.




EXECUTED by TPG INTERNET PTY LTD (ACN 068 383 737) by its authorised officer
pursuant to section 127(1) of the Corporations Act 2001

..........................................

Signature ¢f Nirector/Secretary”

Name (printed)
This 2 9+h dayof January 2009

ACCEPTED by the AUSTRALIAN COMPETITION & CONSUMER COMMISSION
pursuant to section 87B of the Trade Practices Act 1974

Chairperson (Graeme Julian Samuel)

A3 L
This & dayof '"Q‘o\-u\o\.\_l 2009
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Annexure B

Corrective notice: advertising by TPG Internet Pty Ltd for $59.99
Unlimited Cap Saver Plan may have been misleading and
deceptive

Following an investigation by the Australian Competition and Consumer Commission
(ACCC), TPG Internet Pty Ltd (TPG) acknowledges that it may have contravened the Trade
Practices Act 1974 (the Act) in advertisements for its $59.99 Unlimited Cap Saver mobile
telephone plan.

The relevant advertisements appeared on TPG’s website at www.tpg.com.au, in newspapers,
on television, and on billboards on buses, trams, train stations and major roads across
Australia between September and December 2008.

The ACCC is of the view that TPG is likely to have made false representations and misled
some consumers because the advertisements contained unqualified representations to the
effect that the Unlimited Cap Saver Plan provides unlimited calls and text for $59.99 with no
additional charge and is available for a purchase price of only $59.99 per month, when that is
not the case.

In order to address the concerns of the ACCC, TPG:

e clarifies that certain calls and text are excluded from the Unlimited Cap Saver
Plan (such as calls to 1800, 13 and 1300 numbers, directory assistance,
international calls and SMS, calls to MobileSAT, premium SMS, and calls to
operator assistance) and incur additional charges;

o clarifies that customers must purchase a $20 SIM card in order to sign up to the
Unlimited Cap Saver Plan so the minimum charge is $79.99 for the first month;

e has provided the ACCC with court-enforceable undertakings obliging TPG to
cease the advertising of concern and refrain from making similar representations
that may contravene the Act for a period of three years; and

e will implement a trade practices compliance program in order to ensure TPG’s
compliance with the Act in future, and all relevant staff and management will
participate in training to better understand the requirements of the Act.

TPG further reminds its current and prospective customers of the following:

e precise details concerning the pricing of the Unlimited Cap Saver Plan, as well as
the Terms and Conditions of this plan, can be found on our website at
www. tpg com.ay; and

¢ customers who sign up to the Unlimited Cap Saver Plan are not committed to a
contract and can terminate the service without penalty.
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Annexure C
TRADE PRACTICES COMPLIANCE PROGRAM

TPG Pty Ltd (ACN 068 383 737) (TPG) will establish a trade practices compliance program
(the Compliance Program) that complies with each of the following requirements:

1. Appointments

1.1. Within 28 days of the date of the Undertaking coming into effect the SP Telemedia
Limited Group General Legal Counsel will be appointed to be responsible for the
development, implementation and maintenance of the Compliance Program
(Compliance Officer).

1.2. After the appointment of the Compliance Officer, TPG will ensure that for the
duration of the Undertaking a director or senior manager of the business continues to
be appointed as Compliance Officer.

1.3. TPG shall appoint a qualified external compliance professional with expertise in
trade practices issues (Compliance Advisor) within 2 months of the Undertaking
coming into effect, for the purposes set out in paragraph 2.

2. Risk Assessment

2.1. TPG shall instruct the Compliance Advisor to conduct a Trade Practices Act 1974
(TPA) risk assessment (Risk Assessment) in accordance with 2.1.1 - 2.1.4 below:

2.1.1. identify the areas where TPG is at risk of breaching sections 52 and 53 of the
TPA (Relevant Provisions);

2.1.2. assess the likelihood of these risks occurring and the consequences of the risks
to the business operations of TPG should they occur;

2.1.3. identify where there may be gaps in TPG’s existing procedures for managing
these risks; and

2.1.4. provide recommendations for action having regard to the assessment.

2.2 TPG shall instruct the Compliance Advisor to set out the findings and
recommendations of the Risk Assessment in a written report (Risk Assessment Report),
to be provided to TPG’s board of directors (Board) within 2 months of his or her
appointment.

2.3. The Compliance Officer shall, from time to time when the business of TPG changes
or there is a change in the law, review the areas where TPG is at risk of breaching the
Relevant Provisions and, if there is a change in the risks, advise the Board and modify the
Compliance Program accordingly.

14




Compliance Policy

3.1 Within 28 days of the date of the Undertaking coming into effect, TPG will adopt and
implement the following Compliance Policy Statement and will cause it to be
communicated in writing to all employees and other persons involved in TPG’s business
and to remain published on the TPG Intranet for the duration of the Undertaking.

TPG is committed to complying with the Trade Practices Act 1974 (TPA).

The TPA applies to the business activities of TPG — particularly in connection with its
sales and marketing activities.

TPG has implemented a comprehensive, company-wide Trade Practices Compliance
Program, including:
" the appointment of a Compliance Officer;
" the development of a Trade Practices Act manual;
®  the provision of regular compliance training to, and assessment of, its
employees and agents;
= Complaints Handling policies and procedures.

As an employee, agent or representative of TPG, you are required to be familiar with
the TPA. You should ensure that you do not engage in any conduct in breach of, or
allow or ignore a breach of the TPA. Any knowing or reckless involvement in a
contravention of the TPA will cause you to be subject to disciplinary action and TPG
will not indemnify you.

If you believe that your conduct or the conduct of another may be at risk of breaching
the TPA, please contact TPG’s Compliance Officer [insert contact details here] before
taking any action. Whistleblowers will not be prosecuted or disadvantaged in any way
by raising concerns. Reports of whistleblowers will be kept confidential and secure.

Complaints Handling System

4.1. Within 2 months of the date of the Undertaking, TPG will establish a trade practices
complaints handling system (Complaints Handling System) capable of identifying,
classifying, storing and where necessary, referring internal and external trade
practices complaints, which TPG will maintain and administer as part of the
Compliance Program. TPG must ensure the Complaints Handling System is in
accordance with “AS/ISO 10002:2006 Customer satisfaction — Guidelines for
complaints handling in organizations”, though tailored to its own circumstances.

Training

5.1. TPG will ensure that the Compliance Program includes a requirement for regular (at
least once a year) and practical trade practices training for all directors, officers
employees, representatives and agents of TPG whose duties could result in them
being concerned with conduct that may contravene the Relevant Provisions
(Training). TPG must ensure that the training is conducted by a suitably qualified
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6.

5.2.

5.3.

external compliance professional or legal practitioner with expertise in trade practices
law (Compliance Trainer).

TPG will use its best endeavours to ensure that the Training is designed and
conducted by the Compliance Trainer so that the persons at the Training are made
aware of

5.2.1. the responsibilities and obligations in relation to the Relevant Provisions;
5.2.2. the potential consequences of contravening the Relevant Provisions;

5.2.3. the areas of TPG’s business where it is at risk of contravening the Relevant
Provisions, as identified in the Risk Assessment Report; and

5.2.4. the content of the Compliance Program.

TPG will ensure that the Compliance Program includes a requirement that awareness
of trade practices compliance issues forms part of the induction of all new directors,
officers, employees, representatives and agents of TPG whose duties could result in
them being concerned with conduct that may contravene the Relevant Provisions.

Reports to Senior Management

6.1

TPG will ensure that the Compliance Officer reports in writing to the Board and/or
senior management meetings every 6 months on the continuing effectiveness of the
Compliance Program.

Management System

7.1.

7.2,

7.3.

7.4.

The Compliance Officer shall introduce a management system for the management
of marketing material publication. The system will involve relevant staff and agents
signing off on a checklist designed to trigger consideration of the area where TPG
may potentially breach sections 52 or 53 of the TPA (Compliance Checklist). If a
Compliance Checklist is unable to be signed off by relevant staff members or agents,
the marketing material must also be signed off by the Compliance Officer before
publication of the material or implementation of the system.

No marketing material may be published without the signing off of the Compliance
Checklist by the relevant staff member or agent or, if necessary, the Compliance
Officer.

The signed off Compliance Checklists (with each item of marketing material) must
be retained in electronic form.

The Compliance Officer must update the Compliance Checklist in the event that
there is a change in the risks identified in paragraph 2 above.
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8. Supply of Compliance Program Documents to the ACCC

8.1. TPG shall, at its own expense, within 14 months of the date of the Undertaking
coming into effect, cause to be produced and provided to the ACCC copies of each of
the documents constituting the Compliance Program, including:

8.1.1. documents evidencing the appointment of the Compliance Officer and
Compliance Adviser;

8.1.2. the Risk Assessment Report;

8.1.3. an outline of the Complaints Handling System and documents evidencing its
implementation; and

8.1.4. documents evidencing the provision of Training, including all materials used
in the Training.

9. Review

9.1. TPG shall, at its own expense, cause annual reviews of the Compliance Program
(Reviews) to be carried out in accordance with each of the following requirements:

9.1.1. the Reviews should be broad and rigorous enough to provide TPG and the
ACCC with supportable verification that TPG has in place a compliance
program that complies with each of the requirements detailed in paragraphs 1-7
above and to provide the Review reports and opinions detailed at paragraph 9
below.

9.1.2. TPG shall ensure that the Reviews are carried out by a suitably qualified,
independent compliance professional with expertise in trade practices law
(Reviewer). The Reviewer will qualify as independent on the basis that he or
she:

9.1.2.1. did not design or implement the Compliance Program;

9.1.2.2. is not a present or past staff member or director of TPG;

9.1.2.3. has not acted and does not act for TPG in any trade practices related
matters;

9.1.2.4. has not and does not act for or consult to TPG or provide other services on
trade practices related matters other than Compliance Program reviewing;
and
9.1.2.5. has no significant shareholding or other interests in TPG.
9.1.3. TPG shall use its best endeavors to ensure that the Reviews are conducted on

the basis that the Reviewer has access to all relevant sources of information in
TPG’s possession or control, including without limitation:
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9.1.3.1. enquiries of any officers, employees, representatives, agents and
stakeholders of TPG;

9.1.3.2. TPG’s records, including the company’s complaints register/reports and
any documents relevant to TPG’s Training or induction program; and

9.1.3.3. documents created by TPG’s consultants and legal practitioners for use in
TPG’s Compliance Program.

9.2. TPG shall ensure that the first Review is completed within 13 months of this
Undertaking coming into effect and that each subsequent Review is completed within
1 year thereafter.

10. Reporting

10.1. TPG shall use its best endeavours to ensure that the Reviewer sets out the
findings of the Review in two separate reports as outlined below:

10.1.1. the Company Compliance Program Review Report, which is to be provided
to TPG and will supply particular and specific information regarding the
performance of the Compliance Program including:

10.1.1.1. if, and to what extent, the Compliance Program of TPG includes all
the elements detailed in paragraphs 1-7 above;

10.1.1.2. if, and to what extent, the Compliance Program adequately covers the
partics and areas identified in the initial Risk Assessment;

10.1.1.3. if, and to what extent, the Training is effective;

10.1.1.4. if, and to what extent, TPG’s Complaints Handling System is
effective;

10.1.1.5. recommendations for rectifying deficiencies in paragraphs 9.1.1.3 —
9.1.1.4. that the Reviewer thinks are reasonably necessary to ensure that
TPG maintains and continues to implement the Compliance Program in
accordance with the requirements of the Undertaking.

10.1.2. the ACCC Compliance Program Review Report, which will be provided to
the ACCC and will supply particular and specific information regarding the
scope of the Review and the effectiveness of the Compliance Program including:

10.1.2.1.  details of the evidence gathered and examined during the Review;

10.1.2.2. the name and relevant experience of the person appointed as the
Compliance Officer;
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11.

10.1.2.3. the Reviewer’s opinion on whether TPG has in place an effective
Compliance Program that complics with the requirements detailed in
paragraphs 1 — 7 above;

10.1.2.4. actions recommended by the Reviewer to ensure the continuing
effectiveness of TPG’s Compliance Program;

10.1.2.5. confirmation that any actual and potential inadequacies in TPG’s
Compliance Program have been brought to the attention of the Compliance
Officer and the governing body;

10.1.2.6. confirmation that the Reviewer has revisited any actual and potential
inadequacies in TPG’s Compliance Program identified in the previous
Company Compliance Program Review Report, and assessed how they
have been addressed by TPG;

10.1.2.7.  any reservations that the Reviewer might have about the reliability and
completeness of the information to which the Reviewer had access in the
conduct and reporting of the Review; and

10.1.2.8. any comments or qualifications concerning the Review process that
the Reviewer, in his or her professional opinion, considers necessary.

10.2. TPG will ensure that the Company Compliance Program Review Report and
the ACCC Compliance Program review Report are completed and provided to TPG
within 2 months of each Review.

10.3. TPG will retain the Company Compliance Program Review Report and cause
the ACCC Compliance Program Review Report to be provided to the ACCC within
14 days of its receipt from the Reviewer.

10.4. In the event the ACCC has sufficient reason to suspect that the Compliance
Program is not being implemented effectively, TPG shall, at its own expense, and if
requested by the ACCC, cause an interim or additional Review to be conducted and
cause the resulting Review report to be provided to the Commission.

Recommendations

11.1. TPG shall implement promptly and with due diligence any recommendations
made by the Reviewer or required by the ACCC that are reasonably necessary to
ensure that TPG maintains and continues to implement the Compliance Program in
accordance with the requirements of the Undertaking.

11.2. TPG shall, at its own expense, if requested by the ACCC, provide copies of

documents and information in respect of matters which are the subject of the
Compliance Program.
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